
STATE OT NEh' YORK

STATE TAX CO}'}IISSION

In the llatter of the Petition
o f

Anerican Utex International, ltd.

for Redetermination of a Deficiency or for
of Corporation Franchise Tax under Article
the Tax Law for the Fiscal Years Ending
Decenber  31,  \977,  Decenber  31,  1978 and
December 31, 1979.

AtrT'IDAVIT OF }'AIf,INC
Refund
9-A of

State of l{ew York :
a s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an cmllloyee
of the State Tax Comission, that he is over 18 years of age, aod thet on the
31st day of December, 1984, he served tbe within notice of Decision by
certified nail upon Anerican Utex International; Ltd., the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid rrapper addressed as follows:

American Utex International, Ltd.
265 Bethpage Spagnoli Rd.
Me1vi1le, NY 1L747

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the lqst kaown address
of the pet i t ioner.

Sworn to
31st day

before ne

to administer oa
to Tax f,aw section 174



STATE OT NEhI YORK

STATE TN( COMUISSION

In the llatter of the Petition
o f

Anerican Utex fnternational, trtd.

for Redetermination of a Deficiency or for
of Corporation Franchise Tax under Article
the Tax Law for the Fiscal Years Ending
December  31 ,  \977,  December  31 ,  1978 and
December 31, 1979,

AtrTIDAVIT OT UAILING
Refund
9-A o f

State of llew York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnrission, that he is over 18 years of age, and that on the
3l.st day of December, 1984, he served the within notice of Decieion by
certified nail upon Kenneth T. Zensky, the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid l rapper addressed as fol lows:

Kenneth T. Zensky
Ernst & t{hinney
1 5 3  E .  5 3 r d  S t .
New York, Ny 10022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the fepresentative
of the petitioner herein and that the address set forth on said lrrapper is the
last known address of the representative of the petitioner.

before me

administer oaths
Lo Tax Law section, L74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORR 12227

Decenber pI, 7984

American Utex International, ltd.
265 Bethpage Spagnoli Rd.
Melville, NY 77747

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceediag in court to revierd an
adverse decision by the State Tar Comission may be instituted only under
Article 78 of the Civil Practice law and Rules, and nust be conurenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - f,itigation Unit.
Building lf9, State Campus
Albany, New York L2227
Phone /l (518) 457-2070

Very truly yours,

STATE TN( COIIMISSION

cc: Petit ioner's Representative
Kenneth T. Zemsky
Ernst & I.Jhinney
153 E.  53rd St .
New York, I{Y 10022
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

AMERICAN UTEX INTERNATIONAI LTD.

for Redetermination of a Deficiency or for
Refund of Corporation Franchi-se Tax under
Article 9-A of the Tax Law for the Flscal Years
Endlng December 31, 1977, December 31, 1978
and Decenber  31 ,  L979.

1. On Decenber 15, L982,

def ic iency agalnst pet l - t ioner,

DECISION

the Audit Division issued three notices of

Anerican Utex International Ltd., al-leglng

Petitioner, Ameri-can Utex InternationaL Ltd., 265 Bethpage SpagnoJ-i Road,

Melville, New York LI747, filed a petition for redetermination of a deflclency

or for refund of corporatlon franchise tax under Article 9-A of the Tax Law for

the f iscal  years endlng December 31, L977, December 31, 1978 and December 3l '

L979 (Fi1e No. 47L69).

A formal hearing was held before Frank W. Barrie, Ilearing Offlcer' at the

offices of the State Tax Commisslon, T\uo World Trade Center, New York, New

York, on Apri l  27, L984 at 1l :00 A.M., with al l  br iefs to be subnlt ted by

June 29, L984. Pet l t l -oner appeared by Ernst & Whinney, C.P.A.fs (Kenneth T.

Zemsky, Esq.,  of  counsel) .  The Audit  Dlvis ion appeared by John P. Dugan' Bsq.

(Anna Colel lo,  Esq. r  of  counseJ-).

ISSUE

Whether the Audit Dlvision properly excluded payments, nade by petitioner

to its parent Canadian corporation for services rendered by enployees of the

parent corporat ion, f rom pet i t ionerrs payrol l  al locat ion formula.

FINDINGS OF FACT



-2 -

corpora te  tax  de f lc lenc les  o f  $10,099.00  p lus  in te res t ,  $7 ,313.00  p lus  in te res t

and $4,180.00 plus interest for the f lscal  years ending December 31, L977'

December 31, 1978 and December 31, L979, respect ively.  Attached to each not lce

was a Statement, of Audit AdJusturent whlch explained that the al-J-eged deflcLency

riras tr(b)ased on recent f ie l-d audit . r l

2. On lts corporati.on franchise tax reports for the fiscal years at

lssuer pet i t toner reported the fol- lowing:

Perlod Ending Net Income
Entlre . ,  N.Y. Property N.Y. Recelpts N.Y. Payrol l  Business

' Factor Factor Factor Allocation Z

December, L977 $4631842
December ,  L978 $523,406
December, L979 $236,25I

L00i(
IO07"
L007"

10.33 "l
L9.4637"
9.37L" /

31 .L7  %
44.  LL2" l
50.3597.

37 .96  Z
45.76 7"
42.275%

3. The Audit Divisi.on recaLcul-ated petiti.onerrs buslness allocatlon

percentages for each of the years at lssue. It lncreased the New York payroll

factor for each year to 100 percent because al l -  of  pet i t ionerrs employeee were

within New York. As a result ,  the Audit  Divls ion increased pet l t lonerrs

business al locat lon percentages to 59.73157", 59.73L5% and 59.97L27" for the

f iscal years ending December 31, L977, December 31, 1978 and December 3Lr L979'

respect ively.

4. Petitioner is a Britlsh corporation which does business in New York

State. It is an apparel wholesaler and maintains a warehouse on Long Island.

Its parent corporation, Utex Corporation, is a Canadian corporation which

manufactures and wholesales textiles.

5. Petitloner offered only vague evidence concerning what lt terned

ttreimbursementsrr which it made to its parent corporation for various services.

Its representative, Kenneth T. Zemsky, testifled (al-though it is not clear

I p.alatoner did not report any investment income during the years at issue.
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whether he had personal knowledge of the facts) that sueh payments were for

rr(v)arlous services ranging from Llne functions such as accounting' bookkeeplng

to law operational staff functlons, purchasing agents, purchasing agente for

shipping, expedltlng shippiog.tt Petitloner, tn determinlng its New York

payroll factor, lncluded such reimbursements ln the denominator of such factor.

6. Pet l tLoner also aaserts in l ts pet i t ion that "conslderat lons of equlty

compel incLuslon of the wages ln questlon (1,e., the trreimbursementsrr descrlbed

supra) in Utexrs payrol l  al l -ocat lon."

CONCLUSIONS OF LAW

A. That pursuant to Tax Law 5210.1, the corporate franchise tax ls

calcul-ated on one of four alternatlve bases, the flrst (whlch is at issue

hereln) being the portlon of the taxpayerts entire net incone alloeated co New

York which ls ascertained by nultiplylng business lncome by a business allocatlon

percentage, and investment tncome by an investuent allocatlon percentage, and

adding the two products. The allocatlon of business income only ls at issue

hereln.

B. That pursuant to Tax Law $210.3, the buslness al locat lon percentage is

derived by means of a three-factor formula uslng the ratlo of property' receipts

and payroLl- wlthin and without New York. The payroll factor is determlned by:

tr(A)scertaining the percentage of the total  l rages'  salar ies and
other personal service compensation, slmllarly computed, during such
perlod of employees wlthin the State' except general executlve
off lcers, to the total  wages, salar les and other personal servlce
compensatlon, similarLy computed, during such perlod of aLl the
ta(payerrs employees wlthj-n and wlthout the state, except general
execut ive off lcers. .  .  .  I '  Tax Law S2f0.3 (a) (3) .

C. That paynents made by petitioner to its parent corporatlon' Utex

Corporatlon, were not properly lncluded ln petLtlonerts payroll alLocation

formula because such payments were not made to petitionerrs ortn employees. In

addttion, pursuant to Flndlng of Fact "5ttr -gW,, petitloner dld not offer
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adeguate proof concerning the nature of the reimbursements made to its parent

corporation to conclude that such paynents consisted of personal service

eompensatlon.

D. That, furthernore, petltioner has not shown that the business allocatlon

percentage determined by the Audit Division dld not properly reflect the

actlvity, business income or capital of petitioner wlthln New York. Therefore,

the State Tax Connl-ssion does not choose to exercise the dlscretionary Porter

conferred by Tax Law $210.8 to resort to a nethod other than the statutory

three-factor formula. Cf . !{"tt.r of Boto"r Prop.tti , State Tax Comission,

Apri l  6,  1984.

E. That the petition of Anerlcan Utex Internatlonal Ltd. ls denled.

DATED: Albany, New York STATE TAX COMMISSION

Dtc 311984
PRESIDENT


